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Attorneys for CITY CLERK OF CITY OF
CUPERTINO

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA

IN RE REFERENDUM PETITION
AGAINST CITY OF CUPERTINO
RESOLUTION NO. 18.085

Case No.

JOINT SUBMISSION ON AGREED
FACTS

[Code Civ. Proc. $ 1138; Elections Code
$$ 9238, 92401

ELECTION LAW MATTER
CALENDAR PREFERENCE
fCode Civ. Proc. $ 35]

Action Filed: March 20,2019

Filed Concurrently with Memorandum of
Points and Authoiities; Declarations of
Grace Schmidt, Piu Ghosh, and Robert S.
Perlmutter

The City Clerk of the City of Cupertino,Liana Crabtree, and Better Cupertino Action

Committee (collectively the "parties") jointly submit the following statement of facts pursuant to

Code of Civil Procedure ("CCP") section 1138. The parties intend to appear ex parte at the first

available opportunity to respectfully request that the Court enter a [Proposed] Stipulated Order

resolving the present controversy.

I. Introduction

A controversy has arisen concerning whether the City Clerk may determine, without a
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court order, whether a referendum petition against City of Cupertino Resolution No. 18-085

substantially complies with Elections Code section 9238(b)(2), which requires a referendum

petition to include the "text" of the challenged ordinance or resolution. CCP section 1138

provides an expedited procedure for the Court to resolve this controversy based upon this joint

submission and the accompanying memorandum of points and authorities.

Resolution No. 18-085 was one of six approvals that the Cupertino City Council adopted

in connection with the Vallco Town Center Specific Plan Project ("Vallco Town Center

Project"), and is referred to herein as "the Resolution" or ooResolution No. 18-085." Resolution

No. 18,085 adopted a general plan amendment ("GPA") for the Vallco Town Center Project.

The referendum petition at issue in this case-one of four referendum petitions filed against the

Vallco Town Center Project-challenges that general plan amendment, and thus is referred to as

"the GPA Referendum."I

U. Parties and Jurisdiction

Pursuant to CCP section 1138, the parties to the "question in difference" in this action are

Grace Schmidt, in her official capacity as the City Clerk of the City of Cupertino, Liana

Crabtree, and Better Cupertino Action Committee. The City Clerk is the "elections official" for

the City of Cupertino pursuant to Elections Code section 320, and in that capacity is responsible

for receiving and processing referendum petitions in accordance with the Elections Code. Liana

Crabtree is a "proponent" of the GPA Referendum within the meaning of Elections Code section

342.Better Cupertino Action Committee is a general pu{pose political action committee and

ballot measure committee (FPPC #1395411) located and operating in the City of Cupertino.

Better Cupertino Action Committee participated and supported preparation and circulation of

the GPA Referendum. Ms. Crabtree and Better Cupertino Action Committee are hereafter

referred to collectively as "Better Cupertino."

The prospective developer and applicant for the Vallco Town Center Project is Vallco

I rhe full of the Citv of Cuoertino
the Generil Plan Land UA

and

2

Special Area."
se
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Property Owner, LLC ("Vallco"). As discussed further below, the present controversy arose

when Vallco submitted a letter to the City arguing that the GPA Referendum did not comply

with the "text" requirement of Elections Code section 9238 andthat the City Clerk accordingly

had a mandatory duty to reject it. However, based on the City Clerk's subsequent investigation

of the allegations in Vallco's letter, Vallco has since informed the City that while it continues to

believe that the GPA Referendum does not "technically comply" with Elections Code section

9238, it "takes no position" on whether the GPA Referendum "substantially complies" with this

provision and accordingly "will accept the conclusion reached by the court" in this action. See

Declaration of Robert S. Perlmutter ("Perlmuffer Dec."), Ex. B at 3.

A joint submission on agreed facts pursuant to CCP section 1138 is proper here.

Although the parties agree that Resolution No. l8-085 substantially complies with the Elections

Code's ootext" requirement, an actual controversy has arisen as to whether the City Clerk has

authority to make a substantial compliance determination on the facts presented. Better

Cupertino believes that the City Clerk should simply accept and process the GPA Referendum.

Based on the advice of the City Attorney, however, the City Clerk believes that determining

whether substantial compliance occuned here would require examination of extrinsic evidence

and the exercise ofjudgment, and thus would exceed her ministerial authority. See Alliance for a

Better Downtown Millbrae v. Wade (2003) 108 Cal.App.4th 123,127,134 (City Clerk's

ministerial evaluation of ballot petition is limited to comparing 'ofour corners" of petition with

Elections Code requirements; examining extrinsic evidence or otherwise exercising

discretionary judgment is reserved to the courts). The Court thus would have jurisdiction over an

action between the parties for declaratory relief pursuant to CCP section 1060. The Court also

would have jurisdiction over an action by Better Cupertino for a writ of mandate pursuant to

Elections Code section 13314 and/or Code of Civil Procedure section 1085 in the event that the

City Clerk were to reject the GPA Referendum on the ground that she does not have ministerial

authority to determine that the petition substantially complies with the Elections Code.

ilI. Joint Statement of Facts

The Cupertino City Council adopted Resolution No. 18-085 on September 19,2018.
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Resolution No. 18-085 included two exhibits-labeled GPA-I and GPA-2-showing changes

made by the Resolution to the City's General Plan. Exhibit GPA-1 included changes to General

Plan Table LU-1, which establishes "allocations" governing the amount of commercial, off,tce,

hotel, and residential development allowed in various areas of the City. Among other things,

Resolution No. 18-085 adjusted the development allocations in Table LU-1 to allow for

development of the Vallco Town Center Project.

As discussed in detail in the accompanying declarations of Grace Schmidt and Piu

Ghosh, Table LU-1 is at the center of this controversy. In the draft of Resolution No. 18-085

presented to, considered by, and voted upon by the City Council on September 18 and 19,2018,

Table LU.1 included red "strikethrough" lines identiffing development allocations and other

text eliminated by the Resolution. These "strikethrough" lines appear in both the body of Table

LU-l and in a footnote to the table. The version of the Resolution considered and adopted by the

City Council on September Lg,20l8,is referred to herein as the "Adopted Version" of the

Resolution. A copy of the Adopted Version is attached as Exhibit A to this Joint Submission.

Opponents of the Project subsequently requested a certified copy of Resolution No. 18-

085. On October 2,2018, the City Clerk printed a copy of Resolution No. 18-085 for signature

by the Mayor of the City of Cupertino. Two inadvertent effors occurred in the printing of the

document for the Mayor's signature. First, the red "strikethrough" lines showing text deleted

from Table LU-l did not appeff in the printed document. This effor occurred because the

"strikethrough" lines originally were added as "comments" or o'markup" to aPDF of Table LU-l

using tools in Adobe Acrobat Pro. See Schmidt Decl. ll22-27; Ghosh Decl. ffi7-9,16-23.

Second, also as a result of default settings in the software used to print PDF documents, certain

text along the left-hand margin of Table LU-l fell outside the printable area of the page and was

obscured in the printed copy.See Schmidt Decl. nnn,27.

Neither the City Clerk nor City staff noticed the printing effors at the time the Resolution

was printed. The Mayor signed the document and the City Clerk certified it. The City Clerk then

made a color copy of the document, scanned a copy for her records, and provided the color copy

to the Project opponents who had requested it. This version of Resolution No. 18-085, as printed
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and provided to Project opponents on October 2,2018, is referred to herein as the "Certified

Version" of the Resolution. A copy of the Certified Version is attached as Exhibit B to this Joint

Submission.

Between October 2 and October 29,2018, Better Cupertino prepared and circulated the

GPA Referendum. A copy of Resolution No. 18-085 and Exhibits GPA-I and GPA-2 as they

appear in the GPA Referendum is attached as Exhibit C to this Joint Submission. For the Court's

convenience, a composite exhibit detailing the differences among the three versions of Table

LU-1 also is attached as Exhibit D to this Joint Submission.

On October 29,2018, Better Cupertino submitted a signed referendum petition against

Resolution No. 18-085 to the City Clerk.2 As required by the Elections Code, the City Clerk and

City staff conducted a"raw count" of the signatures on the referendum petition and concluded

that it contained enough raw, unverified signatures to qualiff for the ballot. The City Clerk also

determined that the petition appeared to comply with the "text" requirement and all other

procedural requirements of the Elections Code. The City Clerk accordingly accepted the petition

for filing on October 30, 2018. As authorizedunder the Elections Code, the City Clerk then

caused the referendum petitions to be transmitted to the Santa Clarc County Registrar of Voters

for signature verification and a final count of valid signatures on October 31,2018. The

Registrar determined that each of the four referendum petitions contained sufficient valid

signatures to qualify for the ballot. As required under the Elections Code, the City Clerk then

certified the sufficiency of the signatures for each of the referendum petitions to the City

Council at its next regularly scheduled meeting on December 18, 2018.

On December 6,2018, counsel for Vallco submitted a letter to the City claiming that the

GPA Referendum failed to include the ootext" of Resolution No. 18-085 as required by Elections

Code section 9238(b)(2). Specifically, the letter alleged that the version of Table LU-1 set forth

in the GPA Referendum omitted red "strikethrought' lines shown in the version of Table LU-1

2 Referendum proponents also submitted three additional referendum petitions challenging other

resolutions and ordinances related to the Vallco Town Center Project; none of those petitions are

at issue in this action. 
5

Joint Submission On Agreed Facts
Case No.



1

2

3

4

5

6

7.

8

9

10

l1

t2

13

t4

l5

t6

l7

l8

t9

20

2t

22

23

24

25

26

27

28.

set forth in Exhibit GPA-l to Resolution No. 18-085 as considered and adopted by the City

Council. The letter further argued that because of these omissions, the City Clerk had a duty to

reject the GPA Referendum as procedurally defective. A copy of the letter (hereafter referred to

as the "December 6 I etter") is attached as Exhibit E to this Joint Submission.

The City Clerk, in cooperation with the City Afforney, conducted an extensive

investigation of the claims in the December 6 Letter. As part of her investigation, the City Clerk

compared the versions of Table LU-l in the Adopted Version, Certified Version, and GPA

Referendum. The City Clerk also consulted with City planning and technical staff.

The City Clerk determined that the version of Table LU-l in the GPA Referendum omits

many-but not all-of the "strikethrough" lines shown in the Adopted Version of the table

considered and voted on by the City Council, but notshown in the Certified Version provided to

referendum proponents. Specifically, "strikethrough" lines do not appear in the body of Table

LU-l (like the Certihed Version), but do appear in the footnote to the table (like the Adopted

Version).

The version of Table LU-l in the GPA Referendum also contains additional differences

from both the Adopted Version and the Certified Version. For example, in the second row of the

table, the words "shopping District**" (shown in blue, without strikethrough, in the Certified

Version, and shown in blue, with red strikethrough, in the Adopted Version), have been replaced

with the words "Vallco* Town Center**", with the initial asterisk and "Tdwn Center" shown in

red. Finally, in the bottom row of the table, the words "With Vallco Town Center Tier 1" and

"With Vallco Town Center Tier 2" (a portion of which-specifically, the first part of the word

oowith" in each phrase-fell outside the printable margin of the page in the Certified Version)

were replaced with the words "With VTC Tier 1" and "With VTC Tier 2."

As a result of her investigation, the City Clerk reached several conclusions. First, the

enors in printing the Certified Version were inadvertent and were not discovered until after the

City received the December 6Letter from Vallco. Second, the errors in the Certified Version

resulted from default printing settings in the City Clerk's PDF software that (a) prevented

"strikethrough" lines added to Table LU-l from printing and (b) resulted in a small amount of
6
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text along the left-hand margin of Table LU-1 falling outside the printable area of the page.

Third, referendum proponents properly relied on the Certified Version of the Resolution that she

provided them in preparing the GPA Referendum, and at least some of the missing

"strikethrough" lines resulted from this reliance. Fourth, the additional changes to Table LU-1

reflected in the GPA Referendum, although intentional, reflected an effort to correct the City's

inadvertent omission of the small amount of text along the left-hand margin of the table that fell

outside the printable area of the page in the Certified Version.

On February l3,20I9,the City Attorney submitted a memorandum to the City Council

detailing the results of the City Clerk's investigation. City staff posted the memorandum with

the agenda for the City Council's February 19,2019 meeting. The memorandum reflected the

City Clerk's conclusion that the GPA Referendum substantially complied with the o'text"

requirement of Elections Code section 9238. The memorandum also reflected the City

Attorney's view that under applicable case law, it is unclear whether the City Clerk has authority

to render a substantial compliance determination where doing so requires her to examine

evidence beyond the four corners of the referendum petition and the requirements of the

Elections Code. The memorandum therefore recommended that the City Council authorize the

City Attorney to file an action for declaratory relief or other appropriate action on behalf of the

City Clerk to determine whether the GPA Referendum substantially complies with Elections

Code requirements. On February 19,2019, the City Council voted to authorize the City

Attorney, on behalf of the City Clerk, to initiate a declaratory relief action or other appropriate

action for this pu{pose.

Better Cupertino contends that the GPA Referendum substantially complies with the

Elections Code's ootext" requirement, should be processed by the City Clerk, and that the City

Council should either repeal it or submit it to the voters pursuant to Elections Code section

9241. For the reasons set forth in the accompanying Memorandum of Points and Authorities, the

City Clerk agrees that the GPA Referendum "substantially complies" with the Elections Code's

"text" requirement, but disagrees that she has the authority to render a substantial compliance

determination on the facts presented.

7
Joint Submission On Agreed Facts

Case No.



1

2

5

4

5

6

7

8

9

l0

l1

t2

l3

14

15

I6

T7

l8

t9

20

2t

22

23

24

25

26

27

28

The undersigned intend to appear ex parte at the first available opportunity to request that

the Court resolve this controversy by entering a [Proposed] Stipulated Order (a) declaring that

the GpA Referendurn substantially complies with the "text" requirement of Elections Code

section 9235(b)(Z), and (b) providing that if the City Council elects to subrnit Resolution No.

l g-0g5 to the voters pursuant to Elections Code 9241 (rather than repealing it as also authorized

by that section), the Adopted Version of the Resolution shall be made available to voters either

in the ballot rnaterials or as otherwise provided by law.

DATED: MATCh 20,2OI9 SHUTE, MIHALY & WEINBERGER LLP

By

ROBERT S. PERLMUTTER
KEVIN P. BUNDY
ANDREW P. MILLER

Attorneys lbr CII'Y CLERK OF THE CITY OF

CUPERTINO

DATED: March 20,2019 LAW OFFICES OF STUART FLASHMAN

By: & .%*/'r*""'
STUART M. FLASHMAN

Attorneys for LIANA CRABTREE and BETTER
CUPERTINO ACTION COMMITTEE
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