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I, Robert S. Perhnutter, declare as follows:

L I am an attorney licensed to practice law in the State of California and apatft:ret al

Shute, Mihaly & Weinberger LLP, counsel for the City Clerk of the City of Cupertino in the

above-entitled action. I have personal knowledge of the facts set forth herein, except as to those

stated on information and belief, and as to those, I am informed and believe them to be true. If

called as a witness, I could and would competently testiff to the matters stated herein. I make

this declaration in support of the Joint Submission on Agreed Facts and Memorandum of Points

and Authorities filed concurrently herewith.
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2. I am lead counsel representing the City of Cupertino and the City Clerk regarding

the processing of four referendum petitions protesting the adoption, by the Cupertino City

Council, of four approvals in connection with Vallco Town Center Specific Plan Project

("Project").

3. As detailed in the accompanying Joint Submission, a dispute has arisen over

whether one those referendums-which protests the City Council's adoption of Resolution No'

18-085-"substantially complies" with Election Code section 9238's requirementthat a

referendum petition must contain the "text" of the protested enactment. Resolution No. l8-085

enacted a general plan amendment in furtherance of the Project and thus is referred to herein as

the "GPA Referendum."

4. On December 6, 2018, the City Clerk received a letter from counsel for Vallco

property Owner, LLC ("Vallco"), which is the applicant for the Project. This letter claimed that

the GPA Referendum failed to include the "text" of Resolution No. 18-085 as required by

Elections Code section g238(b)(2). Specifically, it alleged that the version of General Plan Table

LU-1 set forth in the GPA Referendum omitted red "strikethrough" lines shown in the version of

Table LU-1 set forth in Exhibit GPA-1 to Resolution No. 18-085 as considered and adopted by

the City Council. The letter further argued that because of these omissions, the City Clerk had a

duty to reject the GpA Referendum as procedurally defective. (A true andcorrect copy of this

letter ("December 6 Letter") is attached to the Joint Submission as Exhibit E.)

5. For the convenience of the Court, my office prepared a composite exhibit detailing

the differences in the versions of Table LU-1 adopted by the City Council (refened to in the

Joint Submission as the "Adopted Version"), printed and certified by the City Clerk (the

.,Certified Version"), and reproduced in the GPA Referendum. A true and correct copy of that

composite exhibit is attached to the Joint Submission as Exhibit D.

6. The City Clerk, in cooperation with me and other attorneys at my firm, conducted

an extensive investigation of the claims in the December 6 Letter. As part of her investigation,

and as further set forth in her own accompanying declaration ("Schmidt Declaration"), the City

Declaration of Robert S. Perlmutter ISO Joint Submission
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Clerk concluded that while the GPA Referendum did not "technically" comply with the

Elections Code section 9238, it did o'substantially comply."

7. On February 13, 20Ig,my law partner Heather Minner, who is the Cupertino City

Attorney, submitted a memorandum to the City Council detailing the results of the City Clerk's

investigation. (A true and correct copy of this "City Attorney Memorandum," not including

exhibits, is attached hereto as Exhibit at.; City staff posted the City Attorney Memorandum

with the agenda for the City Council's February 19,2019 meeting. This memorandum reflected

the City Clerk's conclusion that the GPA Referendum substantially complied with the o'text"

requirement of Elections Code section 9238.

8. The City Attorney's Memorandum also reflected the City Attorney's view that,

under applicable case law, the City Clerk does not have authority to render a substantial

compliance determination where doing so requires her to examine evidence beyond the'ofour

corners" of the referendum petition and the requirements of the Elections Code. See, e.g.,

Atliance for a Better Downtown Millbrae v. Wade (2003) 108 Cal.App.4th 123, 127 , 133-34 (the

,.discretionary evaluation of evidence, including evidence extrinsic to the [p]etition itself . . .

fwhere] reasonable minds could differ as to what inferences to draw frorn the evidence . . .

involves the sort of discretionary, adjudicatory decisionmaking reserved for judges and juries,"

not clerks).

g. The City Attorney Memorandum therefore recommended that the City Council

authorize the City Clerk to file the instant action, which the City Council authorized on February

t9.

10. Since then I have been communicating with counsel for the official proponents of

the GpA Referendum and its supporting committee (Liana Crabtree and Better Cupertino Action

Committee, collectively "Better Cupertino") regarding the preparation and filing of this action' I

1 Because all relevant exhibits to the City Attorney's Memorandum are attached to the Joint

Submission, the copy attached hereto admits these exhibits
J
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have also been communicating with counsel for Vallco, whose December 6 Letter precipitated

the instant dispute.

11. Counsel for Better Cupertino, Mr. Stuart Flashman, has informed me (and I

believe) that Better Cupertino agrees with the City Clerk that the GPA Referendum substantially

complies with the "text" requirement of Elections Code section 9238(b)(2).

12. Mr. Flashman has further informed me (and I believe) that Better Cupertino

disagrees with the City Clerk's determination that she lacks the authority to accept and continue

processing the GpA Resolution without a judicial determination of substantial compliance.

13. Accordingly, it is my conclusion that an actual controversy exists between the City

and Better Cupertino, and that judicial resolution is both warranted and necessary to determine

the validity of the GPA Referendum.

14. I have also been discussing the preparation and filing of this action with Vallco's

counsel, Mr. Sean Welch, whose December 6Lettq claiming that the GPA Referendum did not

actually comply with Elections Code section 9238 triggered the investigation that culminated in

the city Attorney's Memorandum and the filing of this action.

15. During telephone conversations on March 15 and 18,2079,Mr. Welch informed

me that Vallco agrees with the statements in the City Attorney's Memorandum that the

substantial compliance determination must be made by a court , rather than the City Clerk. He

further informed me that Vallco does not believe it is an appropriate or necessary party to the

instant action and that Vallco would not object to entry of an order by this Court finding that the

GpA Referendum substantially complies with the "text" requirement of Elections Code section

e238(b)(2).

16. I requested that Mr. Welch confirm his client's position in writing, which he did in

a March 1g, 201g, letter to the Cupertino City Attorney. A true and correct copy of that letter is

attached hereto as Exhibit B. The penultimate paragraph of that letter concludes, on page 3, as

follows: ,,[O]ur client takes no position on the merits of substantial compliance here and will

accept the conclusion reached by the court."
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17. Mr. Welch's March 18 letter also states that Vallco believes the City Clerk does

not have authority to determine whether the GPA Referendum substantially complies with the

Elections Code's "text" requirement on her own. Based on this statement, I believe that if the

City Clerk were to determine that the GPA Referendum substantially complies with the

Elections Code in the absence of a court order, Vallco could file an action against the City

challenging the City Clerk's determination.

18. Based on my conversations with Mr. Flashman, I further believe that if the City

Clerk were to reject the GPA Referendum for technical noncompliance with the Elections

Code's "text" requirement, Better Cupertino would file an action against the City challenging

that determination.

lg. For all of the foregoing reasons, I believe that a joint submission on agreed facts

pursuant to Code of Civil Procedure section 1138 is an appropriate and efficient method of

obtaining the court order needed for the City to move forward with the processing of the GPA

Referendum.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed on this 20th day of March, 2019, at San Francisco, California.

By:
ROBERT S. PERLMUTTER

1097093.2
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CITY OF

+"1''rqo

CITY ATTORNEY'S OFTICE

CITY HALL
IO3OO TORRE AVENUE . CUPERTINO, CA 95014-3255
TELEPHONE: (408) 777-3223. FAX: {4O8J 777-3366
CUPERTINO.ORGCUPERTINO

To: Honorable Mayor Scharf and Members of the City Council

From: Heather Minner, City AttorneY
Date: February 13,.2019

Re: Vallco Town Center Specific Plan Project Referendum Petitions

SUMMARY

This memorandum addresses alleged legal deficiencies in two of the four

referendum petitions submitted to the City protesting the City Council's

approvals for the Vallco Town Center Specific Plan Project ("Project"). At the

December 18,2018, City Council meeting, the City Clerk certified that all four

referendum petitions contained sufficient valid signatures to qualify for
placement on the ballot or repeal by the City Council pursuant to Elections Code

Section 924L. As detailed below, in consultation with the City Attomey's office,

the City Clerk has since concluded that one of the challenged referendum

petitions (whidr protests the ordinance rezoning the Va1lco property) is

procedurally defective and must be rejected because it does not comply with the

Elections Code's requirement to include the full text of the challenged ordinance.

The City Clerk accordingly informed the referendum proponents on February 1.3,

2019, that she has rejected that referendum petition.

The City Clerk believes that the other challenged referendum petition (which

protests the General Plan Amendment for the Project) "substantially complies"

with the "fulltext" requirement and all other Elections Code requirements.

However, under the applicable case law, it is not clear whether the City Clerk (as

opposed to a court) has discretion to make sudr a substantial compliance

determination on her own. Accordingly, the City Attorney has recommended

that the City Cterk file an action for declaratory relief in Santa Clara County

Superior Court to establish whether this referendum petition substantially

complies with the full text requirement. At the Februaty 19,2019, City Council

meeting, the City Attorney and the City Clerk will request that the City Council

authorize the City Attorney to file sudr litigation on behalf of the City Clerk.

A-1



Once the Court determines whether the referendum drallenging the General

Plan Amendment substantially complies with the Elections Code, staff will bring

the two undrallenged referendum petitions (whidr protest approval of the

development agreement and specific plan for the Project) back to the Council for

a determination whether to place them on the ballot or repeal them pursuant to

Elections Code section 9241,. lf the Court determines that the General Plan

Amendment referendum substantially complies with the Elections Code, then

the City Council would have these same two options with respect to the

referendum on the General Plan amendment.

The purpose of this memorandum is primarily to inform the City Council and

the public of the City Attorney's recommendations to the City Clerk regarding

the two challenged referendum petitions. The only City Council action this

memorandum recommends is to authorize the filing of litigation to determine

the validity of the referendum petition against the General Plan Amendment.

BACKGROUND

hr September and October 20L8, the City Council adopted three resolutions and

enacted three ordinances in corurection with its approval of the Vallco Town

Center Specific Plan Project. Opponents of the Project filed a total of four

referendum petitions challenging two of the resolutions (No. L8-085, amending

the City's General Plan, and No. 18-086, adopting the Vallco Town Center

Specific Plan) and two of the ordinances (No. 18-2L78, adoptingzoning
designations and amending the City's ZoningMap, and No. 18-2179, adopting a

development agreement). The City Clerk accepted the petitions for signature

verification. On December 18,2018, the City Council received the City Clerk's

certification that each referendum petition contained sufficient valid signatures.

In the meantime, the City received two letters from attorneys representing Vallco

Property Owner, LLC, the developer and applican! for the Project. The first letter,

dated December 6,20L8, claimed that the referendum petition against Resolution

No. 18-085 (the General Plan Amendment) failed to include the full "text" of that

Resolution as required by the Elections Code. The second letter, dated December

18,2018, claimed that the referendum petition against Ordinance No. 18-2L78

(the Zoning Amendment) similarly failed to include the full "text" of the

Ordinance. The two letters are attached to this report as Attachments A and B.

Page2 of9

A-2



DISCUSSION

The City Attorney's office and outside counsel have carefully reviewed the

arguments contained in both letters and discussed these issues with the attorneys

for both Vallco and the referendum proponents. Onthebasis of that reaiew, the

City Attontey's office has recommended that the City Clerk proceeil as follows:
(1) seek a ruling from the Santa Clara County Superior Court regarding whether

the Referendum Against Resolution No. 18-085 (General Plan Amendment)

substantially complies with the Elections Code; (2) reject the Referendum

Against Ordinance No. 18-2178 (ZontngDesignations and ZoningMap) for
failure to actually or substantially comply with the Elections Code; and (3) after

the Court determines whether the referendum on the General Plan Amendment

substantially complies with the Elections Code, return to the City Council with
options on the remaining referendum petitions. These reconunendations are

discussed in detail below.

1. Seek a ruling from the Santa Clara County Superior Court regarding

whether the Referendum Against Resolution No. 18-085 (General Plan

Amendment) substantially complies with the Elections Code.

Resolution No. 18-085 amended the City's General Plan to accommodate the

development anticipated in the Vallco Town Center Specific Plan. Those

amendments included dranges to General Plan Table LU-'1, whidr establishes

specific allocations for commerciaf office, hotel, and residential development

throughout the City, including in the Vallco Town Center area. As shown in an

exhibit to Resolution No. 18-085 adopted by the City Council, Table LU-L depicts

the new development allocations in underlined red text, and the previous

development allocations in blue text with red "strikethrough" lines indicating

those allocations have been eliminated. A copy of Resolution No. 18-085 and

exhibits, as presented to and voted uPon by the City Council on September 18

and.19,201& is attached to this memorandum as Attachment C.

Vallco's December 6letter claimed that the referendum petition drallenging

Resolution No. 18-085 failed to include the full text of the resolution. Specifically,

Vallco claimed the version of Table LU-L attadred to the referendum petition

omitted the "strikethrough" lines identtfyitg the prior development allocations

eliminated by the General Plan Amendment. Vallco argued that this discrepancy

deprived potential petition signers of critical information about the effect of the

General Plan Amendment and the referendum.

Page 3 of9
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The City Clerk, in conjunction with the City Attorney's office, determined that

the version of Table LU-1, attadred to the referendum petition omitted some of

the "strikethrough" lines shown in the version adopted by the City Council. Staff

further determined, however, that the "strikethrough" lines also were missing

from the certified, printed version of Resolution No. 18-085 that the City Clerk

maintained in her files and provided to the referendum proponents. A copy of

Table LIJ-'L, as it appears in the certified version of the Resolution provided to

referendum proponents, is attached to this report as Attachment D.

This certified version-although incorrect-was the version provided to the

referendum proponents prior to the circulation of petitions. hr response to the

Vallco letter, and with the assistance of the City's IT department and vendors,

staff subsequently determined that the "strikethrough" lines were inadvertently

eliminated during printing of the certified resolution due to a software setting

affecting the printing of PDF documents.l

The City Clerk and City Attorney further determined that the version of Table

LU-1 attached to the referendum petition also differed from the certified version

provided to referendum proponents. For example, the words "With Vallco Town

Center Tier 1" and "With Vallco Town Center Tiet 2" were replaced with'With
VTC Tier 1" arrd -With VTC Tier 2." Moreover, some-but not all-of the

"strikethrough" lines inadvertently omitted from the certified version of the

resolution appear to have been restored in the version of Table LU-1 attached to

the referendum petition. A copy of Table LUjJ", as it appears in the referendum

petition, is attached to this report as Attacttment E.

A referendum petition must include the "text" of the challenged resolution or

ordinance. SeeEIec. Code S 9238(b)(2). Court decisions have made clear that the

relevant "text" includes not only the text of the resolution or ordinance itself, but

also any other documents attadred to, or expressly incorporated by reference

into, the resolution or ordinance. See Lin a. City of Pleasanton (2009) 176

Cal.App.4th 40& 419-20. The purposes of the "text" requirement include

reducing confusiorg informing prospective petition signers regarding the effect

of the challenged resolution or ordinance, and providing voters with the

1 The version of Resolution No. 18-085 available on the City's website continues
to contain the same software "gIitch" that either shows-or does not show-the
strikethrough depending on hdw the document is printed. P-en{ing completion
of our inves"tigatibn intolhis matter, we recommended that the Cit! staff make
no changes to-this document. Pending further clarification fr,om the Court, we
likewise"recommend that City staff m5ke no changes to this document as it
appears on the City's website.

Page 4 of9
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information they need to exercise their right of referendum intelligently. Billig a.

Voges (1990) 223 Cal. App.3d 962, 966.

The California Supreme Court has held that "substantial" compliance with
Elections Code requirements-as opposed to strict "technical" ot "actual"

compliance-is sufficient to allow a referendum to proceed to the ballot, so long

as technical deficiencies do not deprive potential signers of critical informatiory

mislead the public, or otherwise affect the integrity of the electoral process "as a

realistic and practical matter." Costfla. Superior Court (2006)37 Cal. lh986'1012-

L3. This is particularly the case where the deficiency was inadvertent rather than

intentional. See id. a11029; see also MHC Financing Ltd. Partnership Two a. City of

Santee (2005) 125 Cal.App.4th 1372,1389-9L (ballot title and summary

inadvertently prepared for wrong version of initiative sufficiently reflected

initiative's substance and did not invalidate city's adoption of initiative

ordinance). Other courts have suggested that referendum proponents may rely

on the ordinances, resolutions, and exhibits provided by a city in preparing their

petitions, and need not conduct their own investigations into what exactly the

city might have intended to adopt. See Lin,176 Cal.App.4th at 4L9.

Here, the City Attorney believes-and the City Clerk agrees-that the version of

Table LU-L attached to the referendum petition substantially complies with the

Elections Code's "text" requirement notwithstanding the omission of some of the

"strikethrough" lines shown in the exhibit to Resolution No. L8-085 adopted by

the City Council. The "strikethrough" was omitted due to an entirely

inadvertent technical error by City staff. City staff then provided referendum

proponents with a copy of Resolution No. 18-085 that contained this inadvertent

error.

Under the applicable case law, it is our view that referendum proponents are

entitled to rely upon the documents provided to them by Ctty officials in
preparing referendum petitions. Moreover, even without the "strikethrough," it
is reasonably clear from the context in which Table LU-L appears in the

referendum petition that the underlined, red text is new text added by the

challenged resolution, and that the figures shown in blue in the table were

replaced by the new text. Finally, the other changes in the referendum petition

table made by the referendum proponents, although apparently intentional, do

not materially affect the meaning of the table, and if anything aPPear to have

been intended to improve the readability of the table compared to the version

provided by the City.

Page 5 of9
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These conclusions are not free from doubt. One Court of Appeal decision

invalidated a referendum petition that omitted three words from the title of the

challenged ordinance, finding the omission created ambiguity as to the

ordinance's effect. Hebard a. Bybee (1998) 65 Cal.App .4thl33'J., L340-41,. That 
.

case, however, did not involve a referendum proponent'S reliance on a city's

inadvertent error in attachments to the challenged ordinance. The case also was

decided prior to Costa and must be read in light of the Supreme Court's

subsequent determination that an "inadvertent good-faith human error" will not

invalidate a petition unless, "as a realistic and practical mattet," the error

undermines the integrity of the electoral process or frustrates the underlying
purpose of the statutory requirements. Costa,37 CaL that\027-28. On

balance-and considering that courts generally will uphold the exercise of the

referendum power wherever reasonably possible-the City Attorney agrees with
the City Clerk that the referendum petition against Resolution No. L8-085

substantially complies with the Elections Code.

That said, it is unclear under the applicable court precedents whether the City
Clerk has the authority to determine on her own that the petition is substantially

compliant. A city clerk's evaluation of a referendum petition is generally limited
to comparing the petition itself with relevant statutory requirements, a

ministerial exercise that does not allow for substantial discretion or subjective

judgment. See Lin,176 Cal.App. lh at 420-2'1.; Alliance for a Better Downtown

Millbrae a. Wade (2003) 108 Cal.App.4th 123, 133-34.

Accordingly, our office has advised the City Clerk that the most appropriate

course of action under these circumstances is for the City Clerk to file an action

for declaratory relief-essentially, a request that the Superior Court determine

whether the referendum petition substantially complies with the Elections Code.

Sudr an action is particularly appropriate here, where there is some legal

uncertainty, and where any decision by the City Clerk-either to accept or reject

the petition-would almost certainly result in litigation by either Vallco or the

referendum proponents. Accordingly, the City Attorney recommends that the

Council authorize the initiation of litigation on behalf of the City Clerk.

2. Reject the Referendum Against Ordinance No. L8-21"78 (Zoning

Designations and Zoning Map) for failure to actualllr or substantiallv comply

with the Elections Code.

Ordinance No. 18-2L78 amended the zoning designations applicable to parcels

within the Vallco Town Center Specific Plan and made corresponding changes to

the City's official ZoningMap. A copy of Ordinance No. L8-2178, as adopted by

Page 6 of9
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the City Council and provided to the referendum proponents by the City Clerk,

is attached to this report as Attadrment F.

Vallco's December L8letter claimed that the referendum petition against

Ordinance No. 18-2178 "fail[ed] to include the fulI-text" of the ordinance and

contained "wililly inaccurate exhibits." Speci{ically, Vallco asserted that the

version of the ZontngMap attached to the petition was "substantially and

meaningfully different" from the Zoning Map attached to Ordinance No. L8-

2178. Acopy of the Zoning Map attadred to the referendum petition is attached

as Attadrment G.

The City Clerk, in consultation with the City Attorney's office, determined that

the version of the ZontngMap attached to the referendum petition differs in
numerous respects from the ZontngMap attached to Ordinance No. 18-2L78.

The deviations from the Zoning Map adopted by the City Council are substantial

and material enough to create confusion and undermine potential signers'

understanding of the effect of the ordinance. See Hebard,65 Cal.App.4th at 1'340'

4L (incorrect ordinance title in petition created ambiguity and multiple

interpretations of how ordinance might affect particular parcels); Chase a. Brooks

(1986) 187 Cal.App.3d657,664 (petition omitting exhibit describing property

affected by ordinance failed to inform prospective signers of effect or breadth of

ordinance).

Moreover, the deviations in the version of the ZontngMap attadred to the

referendum petition are entirely due to actions taken by the referendum

proponents. Unlike with the General Plan Amendment, there were no

inadvertent good faith errors by City staff in providing the proponents a version

of the document that differed from what was actually adopted by the City

Council.

Accordingly, and on the advice of the City Attomey, the City Clerk has

determined that the referendum drallenging Ordinance No. 18-2178 does not

actually or substantially comply with the Elections Code. Under the applicable

case law, the City Clerk thus has a legal duty to reject the petition against

Ordinance No. 18-2178 as procedurally defective. A copy of the City Clerk's

February 13,2019, Receipt Rejecting [this] Referendum Petition is attached as

Attacftment H. Pursuant to the Electionb Code, there is no further action for the

City Clerk, or the City Council, to take in connection with this referendum

petition.

Page 7 of9
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3. Return to the City Council with options on the remaining referendum

oetitions after the Court determines whether the referendu

Amendment substantially comPlies with the Elections Code.

As noted above, the City Clerk on December 18,20L& certified that all four

referendum petitions had sufficient valid signature to qualify for placement on

the ballot or repeal by the City Council pursuant to Elections Code section 9241.

Neither Vallco nor anyone else has identified any defects in the remaining two

referendum petitions, which protest the City Council's adoption of Resolution

No. 18-086 (approving the Vallco Town Center Specific Plan) and Ordinance No.

18-2179 (approving the Vallco development agreement). Accordingly, the City

Council must ultimately determine what actions to take with respect to these two

referendum petitions (i.e., whether to (1) repeal one or both of the challenged

enactments entirely; (2) place one or both of them on the ballot for the "next

regular municipal election occurring not less than 88 days after the order of the

election"; or (3) place one or both of them on the ballot for a special election

occurring not less than 88 days after the order).

The Elections Code does not specify any particular deadline for the City Council

to take one of these specified actions, and the "next regular" municipal election

on whidr the referendums could potentially appears is not until November 3,

2020. Although there is no published case law directly on point, it is possible

that a court might conclude that the City Council must take one of the authorized

actions within a reasonable period of time.

Under the circumstances, and because the City Council's decision with respect to

these two referendums may depend upon the outcome of the declaratory relief

action that we recommend the City Clerk file regarding the General Plan

Amendment, we recommend that the City Council not make any decision'on

whether to repeal or place these two referendums on the ballot until after the

Court has issued a decision in that case. Accordingly, we have recommended

that City staff return to the City Council for possible action on the two

unchallenged referendum petitions once the court has issued a decision

regarding whether the General Plan Amendment referendum petition

substantially complies with the Elections Code. If the court determines that the

General Plan Amendment referendum petition does substantially comply with
the Elections Code, the City Council would consider possible action on that

referendum petition as well at the same time.

Page 8 of9
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Attadrments:

A - Dec. 6,z}l},letter from Sean Weldr regarding alleged defects in referendum

petition against Resolution No. 18-085

B - Dec. L8,2018,letter from Sean Weldr regarding alleged defects in referendum

petition against Ordinance No. 1"8-2L78

C - Resolution No. L8-085 and all exhibits, as presented to and aoted uponby the

City Council on September 1'8 and 1'9,20L8

D - Table LU-l, as it appears in the certified version of Resolution No. 18-085

pr oaided to r efer endum pr oponents

E - Modified Table LIJ-'L., as it appears in the referendumpetition

F - Ordinance No. 18-2178 (including the Zoning Map and other all exhibits), as

adoptedby the City Council and as proaided to referendum proponents

G - Modified Zoning Map, as it appears in the referendum petition

H - Crty Clerk's February 1.3,2019, Receipt Rejecting Referendum Petition

1081250.4
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NIELSEN MERKSAMER
hIIELSEN MERKSAMER PARRINELLO GROSS & LEONILLP

POLITICAL &
GOVERNMENT

VIA EMAIL

LAW
ADVOCACY
LITIGATION

March 18,ZAtg

Heather M. Minner, Esq.

Cup ertino City AttorneY
c/o Shute, Mihaly & Weinberger, LLP

396 Hayes Street
San Francisco, CA 94L42

Re: Referendum of City of Cupertino Resolution No. 1B'0B5

Dear Ms. Minner:

We are writing on behalf of Vallco Properly Owner, LLC regarding the
referendum against City of Cupertino Resolution No. 18-085, titled 'A
Resolution of the City Council of the City of Cupertino Approving a General

Plan Amendment to Development Ailocations, the General Plan Land Use

Map and Development Standards Related to the Vallco Town Center Special

Area" [the "GPA Referendum"J.

As you are aware, we previously wrote to the City Clerk regarding this
matter on December 6, 2A18, raising questions regarding the GPA

Referendum petition's compliance with the Elections Code's "full text"
requirement given that it failed to faithfully reproduce the General Plan

Amendmen! as adopted by the City Council, due to the omission of
strikethroughs of the current development allocations contained in the

table titled "Table LU-L: Citywide Development Allocation Between 20'1,4-

2040." Our letter was based on our facial review and comparison of
Resolution No. 18-085, as adopted by the City Council, and the copy of
Resolution No. LB-085, as included in the GPA Referendum Petition. We

took no position on the doctrine of substantial compliance, and cited only
the well-established case law holding that a city clerk s role in reviewing a

petition for facial defects is purely ministerial and not iudicial.

We note that we were unaware at the time of our December 6th letter
of the results of the City's investigation into the Referendum petition's facial

defects, of which we learned only after reviewing the memorandum titled,
"Vallco Town Center Specific Plan Project Referendum Petitions" fthe
"Memorandum"J provided by your office to the City Council and the public

sAN FRANCISCO BAYARTA

2350 KERNER BLVD, SUITT 250
sAN RAFAEL, CA 94901

T415.389.6800 F415.388.6874

SACRAMENTO

1415 L STREEI SUrTE 1200
SACRAMENTO, CA 95814

T 915.446.67 52 F 916.446.6106 NMGOVTAW.COM
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Heather M. Minner
Cup ertino City Attorney
March 18,20'J,9
Page 2

in connection with the City Council meeting on February L9,20L9. The
Memorandum provides: "The City Clerh in conjunction with the City
Attorney's office, determined that the version of Table LU-1 attached to the
referendum petition omitted some of the'strikethrough'lines shown in the
version adopted bythe City Council. Staff further determined, however, that
the 'strikethrough' lines also were missing from the certified, printed
version of Resolution No. 18-085 that the City Clerk maintained in her files
and provided to the referendum proponents." The Memorandum further
provides that "staff subsequently determined that the 'striketlrough' lines
were inadvertently eliminated during printing of the certified resolution
due to a software setting affecting the printing of PDF documents." The
Memorandum also includes the following summary conclusions:

[]n consultation with the City Attorney's office, the City
Clerk has since concluded that one of the challenged
referendum petitions fwhich protests the ordinance
rezoning the Vallco propertyJ is procedurally defective
and must be rejected because it does not comply with the
Elections Code's requirement to include the full text of
the challenged ordinance. The City Clerk accordingly
informed the referendum proponents on February 13,
20L9,that she has rejected that referendum petition. The
City Clerk believes that the other challenged referendum
petition (which protests the General Plan Amendment
for the Project) "substantially complies" with the "full
text" requirement and all other Elections Code
requirements. However, under the applicable case law, it
is not clear whether the City Clerk (as opposed to a court)
has discretion to make such a substantial compliance
determination on her own. Accordingly, the City
Attorney has recommended that the City Clerk file an
action for declaratory relief in Santa Clara County
Superior Court to establish whether this referendum
petition substantially complies with the full text
requirement.
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Based on the foregoing, we understand that you intend to raise the
issue of substantial compliance with, and have it resolved by, the Santa Clara
County Superior Court. We agree that the City Clerk has no discretion in
these situations and has no option other than seeking relief from the
court. Our client's interest-aligned with the public's interest-is simply in
havingthe issue of substantial compliance resolved bythe cour! as is legally
required, and to be clear, our client takes no position on the merits of
substantial compliance here and will accept the conclusion reached by the
court,

Accordingly, we trust that this letter resolves any possible questions
about our statement of no position with respectto the GPA Referendum, and
clarifies that your Memorandum fully and finally addresses the concerns
raised in our letter of December 6, 2018. Thank you for your attention to
this important matter.

SPW/pas

cc: Robert S. "Perl" Perlmutter
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